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INTRODUCTION

Imagine finding the child of your dreams-a baby boy, the perfect
addition to your family. You have been his foster parent since he was
one week old, and now, three months later, you wish to make him a
permanent part of your family. As a prospective adoptive parent, you
follow all the procedural guidelines and complete all the necessary
paperwork. You then appear at the courthouse to have the adoption
finalized, only to have the judge inform you that you are too obese to
adopt.
Surely a person's weight could not constitute a legal reason for denying adoption, or could it? Believe it or not, this exact scenario
played out in a Missouri court, disrupting the life of one such individual and his family. Gary Stocklaufer and his wife, Cynthia, had been
Published by Texas A&M Law Scholarship, 2022
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married for fifteen years.' During this time, they were evaluated and
licensed by the State of Missouri as foster parents and had cared for

various children.2 They were even found fit enough to adopt their
son, Robert, in November of 2000, after multiple house visits and extensive background checks.3 Then in March of 2007, the Stocklaufers

took in baby Max after his biological mother, Gary's cousin, decided
she could no longer raise the child.4 In April, Max's mother signed
over her parental rights and noted that she wished for her son to be

raised by the Stocklaufers, thus preserving family ties by allowing her
son to be raised within the family. The couple expected quick ap-

proval when they went to the 16th Judicial Circuit Court of Missouri

in June to finalize Max's adoption.6 However, Gary was denied the
adoption because he was obese,7 despite the fact that he had recently
passed the physical examination required by Missouri adoption law. 8

With Gary's weight at nearly five-hundred pounds, the family court
judge, Commissioner Jeffrey Allen, ruled that Gary was not fit enough
to be an adoptive father. 9 More specifically, the baby's court-ap-

pointed guardian in the case, attorney Cheri Simpkins, stated that the
couple was denied adoption over the concern that Gary might develop
diabetes or sleep apnea because of his size.1" In a statement during a

radio interview, Gary stated that the judge felt that due to his excessive size, Gary might not live long enough to raise the child."
1. Obese Dad Denied Adoption Hearing Despite Surgery (Sept. 4, 2007), http://
cbslltv.com/topstories/local/Gary.Stocklaufer.overweight.2.506320.html.
2. Id.
3. Id.
4. Obese Foster Parent Upset Child Taken Away, THEKANSASCITYCHANNEL.COM, July 26, 2007, http://www.jmbc.com/print/13763346/detail.htm.
5. Id.
6. Id.
7. See generally id.
8. Interview by Paul Harris with Gary Stocklaufer on The Paul Harris Show, in
St. Louis, Mo. (July 31, 2007), available at http://paulharrisonline.blogspot.com/2007/
07/too-fat-for-fatherhood.html (last visited Sept. 8, 2008). Pursuant to adoption requirements, Gary underwent a physical examination to determine his fitness prior to
becoming an adoptive father. Gary passed his examination, proving that even though
he was obese, he was still in good health. Gary also stated that his weight has not
precluded him from physical activity, noting that he regularly plays soccer and goes
on nature hikes with his 8-year old son. Id.
9. Obese Foster Parent Upset, supra note 4.
10. Carrie K. Hutchens, Missouri Says: Too Fat to Adopt, DAKOTA VOICE, July 30,
2007, http://nationalwriterssyndicate.com/content/view/154/2/. The judge in the case
later claimed that the adoption was not denied due to Stocklaufer's weight, but rather
due to the fact the Stocklaufers did not follow proper procedure when moving the
child into Missouri from another state. See Andale Gross, Weighty Mo. Man Wins
Custody of Child, STAR-TELEGRAM, Jan. 7, 2008, http://www.star-telegram.com/462/
story/396022.html (last visited Jan. 9, 2008). However, this is in direct contradiction to
the reason for denial provided by the baby's court-appointed guardian, Cheri
Simpkins.
11. Interview with Gary Stocklaufer, supra note 8.
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Pursuant to the court ruling, baby Max was removed from the
Stocklaufer's home and placed in the care of another couple for possible adoption, even though the removal of a child is usually reserved
for cases of abuse and neglect. 12 In an effort to appease the court and
regain custody of baby Max, Gary underwent weight-loss surgery in
August.1 Despite losing more than ten pounds in less than two
weeks, Gary received notice from a judge that his motion for a rehearing to adopt his cousin's son had been overruled. 4 In an ironic twist,
the judge who ruled Gary unfit was the same judge who approved the
adoption of Gary's son, Robert, seven years earlier 5 when Gary was
the same size and weight.1 6 One would hope that Gary's story would
be an isolated incident, but sadly, overweight and obese people are
experiencing similar obstacles in their attempts to adopt a child, both
nationally and abroad.
This Comment will propose eliminating the adoptive parent's
weight as a determinative factor in adoption proceedings, evaluating
instead the parenting skills of the potential parents, as well as their
ability to emotionally, physically, and financially care for the adopted
child. Part II of this Comment will discuss the history of adoption law
in the United States and show how this area of law arose out of the
need to find loving homes for the overwhelming number of orphaned
children in America. Part II will also describe the current adoption
process to demonstrate how adoption agencies and the court system
use discriminatory screening factors to give preference to "ideal" parents. Part III will provide an introduction to obesity and discuss how
size stereotypes in American society negatively affect the obese person in numerous aspects of life from childhood through adulthood.
Part III will also discuss the current federal and state laws already
enacted to combat size discrimination in the workplace and suggest
that similar laws be put in place in adoption proceedings as well. Part
IV will propose that disallowing a person of size to adopt is weight
discrimination and is likely unconstitutional as a violation of the
Equal Protection Clause of the Fourteenth Amendment. Part V will
discuss how an obese person may have a more difficult time in adopting a child due to the courts' ability to discretionarily deny an adoption based on the adoptive parent's weight. It will also examine
similar practices of weight discrimination in international adoptions
and argue that if the United States adopts the policy of denying adoption based on the prospective parent's weight, the obese person may
not be able to adopt a child of any race, either foreign or domestic.
12. Obese Dad Denied Adoption Hearing Despite Surgery, supra note 1.
13. See id.
14. Id. Gary Stocklaufer was later granted custody of Max and is awaiting formal
adoption proceedings. Gross, supra note 10.
15. Obese Foster Parent Upset, supra note 4.
16. Obese Dad Denied Adoption Hearing Despite Surgery, supra note 1.
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Part V will then suggest the fallacy in the courts' concerns with granting an adoption to a person of size and illustrate how allowing an
obese person to adopt will still meet the courts' objective of doing
what is in the best interest of the child. Finally, Part VI will argue that
the best course of action is to rescind the discriminatory policy of denying adoption based solely on the parent's weight, and allow adoptions to be based on the individual's parenting skills as well as his or
her ability to financially and emotionally support the child.

II.

BACKGROUND ON ADOPTION LAW

When a couple adopts a child, they are bestowed the same legal
rights and responsibilities as biological parents. 17 They are emotionally and financially responsible for that child's upbringing and are legally tied to that child for life.18 In some states, the child's birth
certificate may even be altered to delete the names of the biological
parents and replace them with those of the adoptive parents. 19 Although biological and adoptive parents share identical roles and responsibilities, the current state of family law treats adoptive parents
very differently than biological parents. 20 There is no screening process in place in order for a person to become a biological parent; biological parents are just presumed to be fit.2 ' However, adoptive
parents are held to a much stricter standard-they are screened for
fitness because of "an assumed risk that adoptive parenting won't
work out."' 22 In essence, adoptive parents must prove that they are
worthy to raise the child.
The courts' main objective is to place the adoptive child into a family environment that will enable him to "develop into a stable, welladjusted adult."2 3 To achieve this end, the courts have established various criteria in an effort to determine if the adoption is in "the best
interest of the child."' 24 The judge is granted wide discretion in determining the child's best interest; however, many of the screening criteria utilized to identify "fit" adoptive parents are arbitrary and border
on being discriminatory. 25 Such factors, including the race, age, religion, and weight of the prospective adoptive parent, often have little to
17. Jehnna Irene Hanan, The Best Interest of the Child: EliminatingDiscrimination
in the Screening of Adoptive Parents, 27 GOLDEN GATE U. L. REV. 167, 167 (1997).

18. See id.
19. See
ANN. §

CAL. HEALTH

&

SAFETY CODE §

102645 (West 2006); CONN. GEN.

STAT.

7-53 (West Supp. 2007); FLA. STAT. ANN. § 382.015 (West 2007); HAW. REV.

STAT. ANN. § 578-14 (LexisNexis 2005); LA. REV. STAT. ANN. § 40:79(A)(2)(a)-(b)

(2001).
20. Hanan, supra note 17, at 167.
21. Id.
22. Id.
23. In re Adoption of Michelle T., 117 Cal. Rptr. 856, 858 (Cal. Ct. App. 1975).
24. See Hanan, supra note 17, at 169.
25. Id. at 167-68.
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do with the adoptive parent's parenting ability. 26 Instead of promoting the best interest of the child, such subjective criteria may actually
home by
work a disservice to the children in need of a permanent
27
"discourag[ing] potential parents from trying to adopt.
A.

History of Adoption in the United States

1. Apprenticeships, Almshouses & Informal Transfers
There was no form of legal adoption in England at the time of
American colonization. 28 This absence of adoption law reflected the
lack of need for such a practice within English society. 29 First, the
practice of adoption was unnecessary because property inheritance
was determined by blood lineage; thus, adoption would not have succeeded in providing heirs for couples without biological children.3"
Additionally, throughout the seventeenth and eighteenth centuries, a
system of almshouses and apprenticeships provided care for dependent children who could not otherwise find homes with their own families or extended relatives.3" Such services made the need for
adoption for social welfare purposes unwarranted.3 2 Brought to the
New World from England,33 the institution of apprenticeships allowed
an orphaned child to be trained in a particular profession while working as an apprentice in the home of an artisan.3 4 The artisan's family
became the child's surrogate family, providing care and emotional
support. Because a child was not eligible for an apprenticeship until
he reached six or seven years of age, almshouses provided care for
orphaned babies and those children too young to be apprenticed.3 6
Additionally, children were also "adopted" through informal transfers, which allowed the child to live with a substitute family. 37 This
practice increased steadily, as plantation owners took large numbers
of orphaned children into their families to supply child labor for their
farms. 38 Although the systems of apprenticeships and informal transfers were providing homes and emotional support for these children,
these "adoptions" were not legally recognized. Many families wanted
to allow their "adopted" children to share in their family estate and
26. Id. at 169-70.
27. Id. at 168.
28. Burton Z. Sokoloff, Antecedents of American Adoption, 3
CHILD. 17, 17 (1993).
29. Id.
30. See id.
31. Id. at 17-18.
32. Id. at 17.
33. Id. at 18.
34. Hanan, supra note 17, at 173-74.
35. Id.
36. See Sokoloff, supra note 28, at 18.
37. Id. at 18.
38. Id.
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sought legal reform to accomplish this goal.3 9 Also during this period,
almshouses and apprenticeships were becoming overwhelmed by the
growing number of orphaned and abandoned children brought about
by the industrial revolution and increased immigration into the country.4" Thus, while there had once been no need for formal adoption
laws in America, the nineteenth century brought about the desires to
give legal status to children "adopted" through informal transfers, and
to provide quality homes for orphaned and abandoned children.4 1
In response to these needs, Massachusetts passed the first adoption
statute in the United States in 1851.42 This statute emphasized the
needs of the adopted child, 43 a practice not followed in ancient adoption practices. 44 Other areas of the country, which had no such statute, addressed the problem through two different movements, both of
which had a significant impact on adoption and foster care.45 The first
such movement began with the Children's Aid Society, founded in
New York City in 1853.46 At the time, "the lower East Side of Manhattan was the most crowded area in the world... [having a] population density of 250,000/square mile, 4 7 with an estimated 10,000 to
30,000 homeless children roaming the streets. The Children's Aid Society worked to place these vagrant and abandoned children of the
48
city into rural areas, where the demand for farm labor was great.
"Orphan trains" were established to transport the children to the
farming communities of the west, where they would be taken in by a
local family.4 9 Loving family relationships often resulted between the
child and the surrogate parents, even though the majority of these
children were never formally adopted.5"
2.

Foundling Homes

The second movement in response to the homeless-children problem was the creation of public and private child care institutions,
known as "foundling homes."'" While adequate at first, the foundling
homes were soon overburdened by the increasing number of dependant children in need of care.5 2 The homes experienced high mortality rates, due in part to contagious childhood diseases, which were
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.

Id.
Id.
Id.
Id.
Id.
See id. at 17.
Id. at 19.
Id.
Id.
Id. at 19-20.
Id. at 20.
Id.
Id.
Id.
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quickly spread throughout the facility by the overcrowded conditions.5 3 Young infants were extremely vulnerable, and often died
from malnutrition.5 4 Without nursing mothers, the short supply of
wet-nurses could not meet the demands of the large number of infants
requiring sustenance.
However, the development of formula made
from cows' milk in the early part of the twentieth century greatly improved the survival rate of these infants, and set the stage for the
placement of babies with adoptive families.5 6 States soon began to
pass adoption legislation in response to the increased number of infants and children being placed with families. 57 During the first quarter of the twentieth century, numerous states passed adoption
legislation similar to that of Massachusetts, which focused on the welfare of the adopted child.5 8 While the Massachusetts statute was the
first to grant the judge discretion when determining the appropriateness of the adoption, a Michigan statute was the first to require that
the judge be satisfied with the adoptive parents' moral character and
their ability to support and educate the child. 59 By 1929, adoption
legislation had been enacted in every state, with nearly all statutes
emphasizing the "best interest of the child as the basis for adoption."6
By the middle of the century, most states had also incorporated minimum standards into their adoption statutes, "such as pre-placement
inquiry [and] post-placement probation," in an effort to promote the
child's welfare and ensure
that the adoptive placement was, in fact, in
61
the child's best interest.
B.

Modern Adoption Law in the United States

Today, once a couple has decided to adopt, they must begin the
rigorous adoption process. Since its inception in the 1850s, adoption
law in the United States has evolved to include two basic forms of
adoption: agency adoption and private adoption. 61 The main differences between these two types of adoption are how the adoption
originated and whether the potential adoptive parents will be subjected to screening processes.6 3
53. Id.
54. Id.
55. Id.
56. Id. at 21.
57. Id.
58. Id.
59. The Adoption History Project, Timeline of Adoption History, http://www.
uoregon.edu/-adoption/timeline.html (last visited Dec. 30, 2007).
60. Sokoloff, supra note 28, at 21.
61. The Adoption History Project, Adoption History in Brief, http://www.
uoregon.edu/-adoption/topics/adoptionhistbrief.htm (last visited Dec. 30, 2007).
62. See Joan Heifetz Hollinger, State and Federal Adoption Laws, in FAMILIES BY
LAW: AN ADOPTION READER 37, 37 (Naomi R. Cahn & Joan Heifetz Hollinger eds.,
2004).
63. See id. at 37-38.
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Agency Adoptions

An agency adoption is one in which a state agency or a private
adoption agency facilitates the adoption by matching children with
prospective adoptive parents.6 4 These agencies have obtained custody
of the children either through involuntary termination of the birth
65
parents' rights or through voluntary surrender by the birth parents.
If the adoptive parents choose to pursue an agency adoption, they will
be subject to the agency's screening process.6 6 In order to determine
whether they are the best prospective parents, the couple must undergo extensive home studies to assess their "parental fitness" and
eligibility to become adoptive parents to the particular child they wish
to adopt.6 7 In conducting these studies, the adoption agency looks for
various qualities in the potential adoptive parents, including "maturity, sensitivity to human needs, and tolerance towards the unmarried
birth parents of their adoptive children. ' 68 Other important considerations are "[t]he ways in which the parents deal with crises, the stability of their marriage, and their relationships with friends and
family. '69 Agencies also consider the prospective adoptive parents'
ability to manage finances, their motivation to adopt, as well as the
race, age, and marital status of the individuals.7"
A typical screening system will then rank the various adoptive parents from top to bottom, based upon their level of desirability.7 ' This
type of system favors the traditional family, with heterosexual married
couples in their late twenties and early thirties being the most desirable.7 2 Single applicants, older applicants, and applicants with disabilities are looked at as deviating from the preferred traditional
American family, and are therefore placed lower down on the desirability ladder.7 3
Similarly, the children in need of adoption are also ranked in a list,
which is based on the desirability of the adoptive child. 4 This list
places healthy newborns and infants at the top of the list as being most
desirable.7 5 The children next on the list are somewhat older or less
healthy than those at the top of the list.7 6 As the age of the children
64. Id. at 37.
65. Id.
66. Elizabeth Bartholet, Adoption and the ParentalScreening System, in
BY LAW: AN ADOPTION READER

FAMILIES

72, 72 (Naomi R. Cahn & Joan Heifetz Hollinger

eds., 2004).
67. Id.
68. Hanan, supra note 17, at 178.
69. Id. at 178-79.

70. Id. at 179.
71. Bartholet, supra note 66, at 72.
72. Id.
73.
74.
75.
76.

Id.
Id.
Id.
Id.
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increases or the health issues become more problematic, the ranking
of desirability continues to fall until one reaches the bottom of the list,
where the oldest and most seriously disabled children are placed.7 7
Once the agency has composed these two lists, it works to match the
children with the prospective parents.7 8 The parents with the highest
ranking are given the most "buying power," with the most desirable
parents being matched with the most desirable children. 79 Less desirable parents are matched with the less desirable children, and so on
down the list.8 ° Therefore, those individuals not at the top of the list
often have little hope of being granted a healthy infant to adopt.
2.

Private Adoptions

A private adoption, on the other hand, is one in which the child's
birth parents select the prospective adoptive parents they wish to raise
the child. 8 1 In these instances, an attorney or other intermediary usually assists the parties with the adoption process."2 Many adoptive
parents choose private adoption over agency adoption due to the complexity of procedures and discriminatory screening factors often utilized by adoption agencies.8 3 The fact that long waiting lists at agency
adoptions may require the prospective parents to wait years before an
adoptable child becomes available also persuades some adoptive parents to pursue the private adoption route. 4 Furthermore, many biological parents who place their baby for adoption may choose
independent adoptions because they are not usually subject to the
strict screening criteria utilized in agency adoptions.8 5
3.

Court Proceedings for Adoption

No matter whether the adoption originated through a private adoption or adoption agency, a legal adoptive relationship between a parent and a child may be created only through a court order.8 6 Thus,
upon finding a child to adopt, the prospective parents must file a petition for adoption with the court."7 The court order may be granted
only if the presiding judge determines that the adoption is in the best
interest of that particular child.8 8 The judge is given broad discretionary power in determining the best interest of the child and in making
77.
78.
79.
80.

See id.
Id.
Id.
Id.

81. Hollinger, supra note 62 at 37.
82.
83.
84.
85.
86.

Id.
Id. at 38.
Id.
See id.
Id.

87. Hanan, supra note 17, at 178.
88. In re Adoption of C.D.M., 2001 OK 103
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the final decision on whether to grant or deny the adoption.89 When
deciding on the appropriateness of a potential adoption, the court may
consider numerous factors that may affect the child's welfare.9" Such
factors involving the child include, but are not limited to, the following: the age of the child;91 the wishes of the child;9 2 the child's home,
school, and community record, if applicable;9 3 the child's emotional
and physical needs, now and in the future;9 4 whether the child is in
emotional or physical danger, either now or in the future;95 whether or
not the child has emotionally bonded to the prospective adopting parents;9 6 and the child's adjustment to the new living situation.9 7 Other
factors focus more on the potential adoptive parents, such as: the
background, race, and ethnic heritage of the adopters;9 8 the age of the
potential parents;9 9 whether the prospective adopting parents are
morally fit;' the behavior of the adopters; 0 1 the adopting parents'
03
religious beliefs;' 0 2 the mental and physical health of the parties;'
the parental abilities of the people seeking custody;0 4 whether there
are programs available to assist the parents in promoting the best interests of the child;1 05 the plans for the child by these individuals;'0 6
the living arrangements of the adoptive parents; 0 7 and the stability of
the family's home environment. 10 8 If the adoption will involve termination of the parental rights of the child's birth parents, the court may
consider whether the birth parents have committed any acts that may
indicate that the existing parent-child relationship is not a proper one,
as well as any excuse for such acts.' 0 9 The court may also take into
account the present or future effects of the adoption, including the
detrimental effects of termination of parental rights."1
89. Griffith v. Johnston, 899 F.2d 1427, 1432 (5th Cir. 1990).
90. In re M.F., 1 S.W.3d 524, 532 (Mo. Ct. App. 1999).
91. In re R.H.N., 710 P.2d 482, 486 (Colo. 1985) (en banc).

92. Holley v. Adams, 544 S.W.2d 367, 372 (Tex. 1976).
93. Natural Mother v. Paternal Aunt, 583 So. 2d 614, 619 (Miss. 1991).
94.
95.
96.
97.
98.

See id.
See id.
See id.
In re R.H.N., 710 P.2d 482, 486 (Colo. 1985) (en banc).
Lindley ex rel. Lindley v. Sullivan, 889 F.2d 124, 131 (7th Cir. 1989).

99. Id.
100.
101.
102.
103.
104.
105.
106.
107.
108.
109.
110.

Natural Mother, 583 So. 2d at 619.
Lindley, 889 F.2d at 131.
Id.
In re R.H.N., 710 P.2d 482, 486 (Colo. 1985) (en banc).
Holley v. Adams, 544 S.W.2d 367, 372 (Tex. 1976).
Id.
Id.
Lindley, 889 F.2d at 131.
In re R.H.N., 710 P.2d at 486.
Holley, 544 S.W.2d at 372.
In re R.H.N., 710 P.2d at 486.
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The presiding judge must evaluate each adoption on a case-by-case
basis, according to its own unique set of facts.'1 1 While the court
should consider a multitude of factors in determining whether the
adoption is in the child's best interest, no single factor should be allowed to outweigh all others." 2 However, while the majority of adoption cases rarely hinge on a single factor such as the adoptive parent's
weight, this could change as more judges and adoption agencies decide to1 3 consider obesity as a high risk to children entering the
home.'

III.

BACKGROUND ON OBESITY

A.

Brief Overview

According to a survey composed by the National Center for Health
Statistics, "over 34% of [American] adults ages twenty years and older
are obese. ' 114 Generally speaking, an overweight or obese person is
one who maintains a weight that is greater than the optimal healthy
weight range for a particular height. A person is classified as either
overweight or obese depending on his body mass index (BMI). 115 A
person's BMI correlates to the amount of body fat the person carries
on his or her body and may be calculated by the following formula
using the person's height and weight:"'
Weight in pounds x 703
(Height in inches)2
The greater the amount of weight a person carries on his body for a
particular height, the greater the BMI. 1 1 7 A person who maintains a
healthy body weight has a BMI between 18.5 and 24.9, while an overweight individual has a BMI between 25 and 29.9.118 Any person who
111. In re M.F., 1 S.W.3d 524, 532 (Mo. Ct. App. 1999).
112. Id.; In re J.J.J., 718 P.2d 948, 956 (Alaska 1986).
113. Emily Friedman, Obese Face Obstacles in Adoption Process, ABC NEWS, July
31, 2007, http://abcnews.go.com/print?id=3429655.
114. Cynthia Ogden, Ctrs. for Disease Control & Prevention, Nat'l Ctr. for Health
Statistics, Obesity Among Adults in the United States-No Statistically Significant
Change Since 2003-2004, NCHS Data Brief No. 1 (2007), http://www.cdc.gov/nchs/
data/databriefs/db01.pdf.
115. Ctrs. for Disease Control & Prevention, Dep't of Health & Human Servs.,
Defining Overweight and Obesity, http://www.cdc.govlnccdphp/dnpa/obesity/defining.htm (last visited Nov. 17, 2007).
116. Ctrs. for Disease Control & Prevention, Dep't of Health & Human Servs.,
Assessing Your Weight, http://www.cdc.gov/nccdphp/dnpa/bmi/adult-BMI/aboutadultBMI.htm (last visited Sept. 15, 2008). A BMI calculator may be found at http://
www.nhlbisupport.com/bmil.
117. H.R. Standing Comm. on Family & Human Servs., Austi. Parl., Overseas
Adoption in Australia: Report on the Inquiry into Adoption of Children from Overseas, at 52 (2005), available at http://www.aph.gov.aulhouse/committee/fhs/adoptioni
report/fullreport.pdf [hereinafter Overseas Adoption in Australia].
118. Defining Overweight and Obesity, supra note 115.
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has a BMI of 30 or higher is classified as being obese.1 19 While these
numbers provide a guideline for measuring a person's fitness level, it
is important to note that the BMI merely correlates to the amount of
body fat a person carries, but does not directly measure the body fat
itself.1 2 For example, due to the fact that muscle is denser than fat, a
well-trained athlete may have a body mass index that identifies him as
being overweight, even though he does not have excess body fat on his
2
athletic build.1 '
B.

Size Discrimination

Although discrimination based on a person's weight has not been
heavily documented in adoption cases thus far, size discrimination is
very prevalent in American society today. One look at the cover
models on any fashion magazine shows that Americans have become
obsessed with thinness. In fact, at any given time there are an estimated sixty to eighty million Americans on a diet. 2 2 In a world where
the thin are revered, obese people often find criticism in many areas
of American society. 1 23 Although scientific studies have shown that
obesity has less to do with a lack of will power and more to do with a
person's genetic history, overweight and obese people are pressured
and intimidated into "excessive and [often times] ineffective dieting"
in their effort to fit in with the norm.' 24 People of size are often
blamed for their condition and suffer unequal treatment in educational and workplace environments, based on numerous stereotypes
25
perpetuated by a weight-conscious society.1
From early in life, fat students are often ridiculed and ostracized by
their peers, while some even become the subject of violence. 26 Studies researching fat discrimination in schools found that such prejudice
starts as early as nursery school.1 27 One such study indicated that
nursery-school children liked the obese person among the least when
shown drawings of various children, some of whom were in wheelchairs, on crutches, without arms or legs, with facial disfigurations, or
who were obese. 1 28 Another study showed that both thin and fat children had a clear preference for thin dolls rather than fat dolls.129 A
psychologist who studies adolescent eating disorders said that elemen119. Id.
120. Id.
121. Id.
122. NAT'L EDUC. ASS'N, REPORT ON
http://www.lectlaw.com/files/con28.htm.
123. See id.
124. Id.
125. Id.
126. Id.
127. Id.
128. Id.
129. Id.
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tary-school children already associate negative words with fat children, such as "lazy, sloppy, ugly, and stupid."' 30
Once the child reaches high school, things get even worse. In a 1987
study conducted by the National Association to Advance Fat Acceptance, overweight students reported being bullied, ridiculed, and given
negative nicknames; some even had food thrown at them. 3 Others
were made fun of in gym class, excluded from parties and dances, or
asked to sit in the back of the classroom after not fitting into the small
desks.1 32 These studies show that such negative behavior can adversely affect the overweight student's academic achievement, and
may even have a bearing on whether the student is admitted to a competitive college.133 Such discrimination may even follow the students
to the university level, where they may receive negative nicknames
and experience cruel pranks at the hands of their fellow students, and
may even be denied letters of recommendation by members of the
faculty. 1 34 As a result of such open discrimination in American
schools, overweight
students often develop "low self-esteem and have
1' 35
limited horizons.'
In addition to the educational environment, obese people also suffer discrimination in the workplace. 136 Studies have shown that people of size may face their first hurdle even before stepping foot into
the office. 3 7 One such study required the subjects to rate fictional job
applicants and assess their qualifications based upon their resumes,
accompanied by either a photograph or a written description of the
applicant. 138 Even though the resumes were identical, the averageweight applicants were rated as significantly more desirable than their
overweight counterparts. 139 Another study of job applicants, in which
the participants were provided with a written description of the applicant's physical appearance, demonstrated negative stereotypes and
bias against overweight individuals.14 0 The study noted that the obese
applicants were rated as "lacking self-discipline, having low supervisory potential,
and having poor personal hygiene and professional
14 1
appearance.'
130. Id.
131. Id.
132. Id.
133. Id.
134. Id.
135. Id.
136. See Rebecca Puhl & Kelly D. Brownell, Bias, Discrimination,and Obesity, 9
OaEsrrY RES. 788, 789-90 (2001), available at http://www.size-acceptance.org/
downloads/bdo.pdf.
137. Id. at 789.
138. Id.
139. Id.
140. See id.
141. Id.
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Once an obese person has overcome the hurdle of the arbitrary hiring process, weight discrimination continues to haunt him in the workplace. Such discrimination on the job can potentially affect a person's
salary or likelihood of advancement within the company, and may result in termination from the employee's current position.'4 2 Additional studies concerning obesity in the workplace indicate that
"overweight employees are assumed to lack self-discipline, be lazy,
less conscientious, less competent, sloppy, disagreeable, and emotionally unstable. Obese employees are also believed to think slower,
have poorer attendance records, and be poor role models."' 4 3 Such
stereotypes often result in unequal treatment such as requiring the
obese person to pay higher premiums for employment benefits or,
even worse, being denied benefits such as health insurance due to
144
their excessive weight.
Real-life scenarios tend to prove these scientific studies as evidenced by the various lawsuits which have been filed regarding weight
discrimination and prejudice in the workplace. For example, an office
manager brought suit against his company after he was fired for his
obesity; his employer perceived his weight as a "defect," even though
145
the employee had a high performance record with the company.
Similarly, an assistant professor succeeded in bringing a weight discrimination claim against the college where she was employed as a
teacher after the college refused to renew her teaching contract due to
her excessive weight. 146 Based on these and other similar lawsuits, as
well as numerous scientific studies, it seems that Americans do, in
fact, discriminate against the obese, while operating under the pretense of being nonjudgmental.
C. Anti-discrimination Legislation
1. The Civil Rights Act of 1964
Congress has long recognized the need for anti-discrimination laws
to protect various classes of people. The first such act to become legislation was Title VII of the Civil Rights Act of 1964, which states that
Americans have a right to work at their place of employment without
fear of being discriminated against based on their race, color, sex, religion, or national origin.' 4 7 More specifically, Title VII provides that:
it shall be an unlawful employment practice for [certain] employers
(1) to fail or refuse to hire or to discharge, or otherwise to discrimi142. Id. at 790. An eight-year study found that overweight women earned an average of $6000 less than their non-obese counterparts.
143. Id.
144. See id.
145. Gimello v. Rent-a-Car Sys., 594 A.2d 264, 266-67, 273 (N.J. Super. Ct. App.
Div. 1991).
146. Nedder v. Rivier College, 972 F. Supp. 81, 82-83 (D.N.H. 1997).
147. Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(a)-(b) (2000).
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nate against any individual with respect to compensation, terms,
conditions, or privileges of employment, because of such individual's race, color, religion, sex, or national origin; or (2) to limit, segregate, or classify.. .employees or applicants for employment in any
way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect one's status as
an employee, because
of [his or her] race, color, religion, sex, or
1 48
national origin.
It is clear from the statutory language that a person's weight is not
listed as one of the classifications to receive protection under the Civil
Rights Act; however, employers may still violate Title VII if they apply weight requirements within the workplace in a manner that discriminates against an already protected class. 1 49 For instance, an
employer who requires female employees to maintain their weight
within certain limits without imposing similar weight restrictions on
male employees would be in violation of the Act, because the requirement results in discrimination according to the employee's sex. 150 Additionally, an employer might also be subject to a Title VII violation
by imposing weight standards which, while appearing neutral on their
face, have an adverse effect on a protected class, such as sex or race.
For example, if an employer mandated a weight restriction applicable
to all employees, but the restriction affected a disproportionate number of African American employees, this might qualify as a Title VII
151
violation based on race.
2.

The Rehabilitation Act of 1973

While the Civil Rights Act provided protection for certain classes of
people, it did not provide relief for the large number of disabled individuals who were unsuccessful in finding employment due to discrimination based on their disability. 152 To address this issue, Congress
enacted the Rehabilitation Act of 1973113 in an effort to "[integrate]
all individuals with handicaps into normal community living, working
and service patterns"' 154 and "to empower individuals with disabilities
to maximize employment, economic self-sufficiency, independence,
148. Id.
149. NAT'L EDUC. ASS'N, supra note 122.
150. Gerdom v. Cont'l Airlines, Inc., 692 F.2d 602, 610 (9th Cir. 1982) (holding that
airline violated Title VII when it imposed weight restrictions on its female flight attendants, but did not apply same standard to men.)
151. See Karol V. Mason, Employment DiscriminationAgainst the Overweight, 15
U. MICH. J.L.

REFORM

337, 350 (1982).

152. Andrea M. Brucoli, Cook v. Rhode Island, Dep't of Mental Health, Retardation, and Hosps.: Morbid Obesity as a Protected Disability to an Unprotected Voluntary Condition, 28 GA. L. REv. 771, 775 (1994).
153. See Rehabilitation Act of 1973, Pub. L. No. 93-112, 87 Stat. 335, 357 (codified
at 29 U.S.C.A. § 701 (West 1999)).
154. Brucoli, supra note 152, at 775 (quoting White House Conference on Handicapped Individuals Act, Pub. L. No. 93-515, tit. III, § 301(6), 88 Stat. 1631 (1974)).
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and inclusion and integration into society."' 5 5 The Rehabilitation Act
attempted to achieve this goal by providing protection from discrimination to persons with disabilities who are involved in programs, facilities, or employment that receive federal funds.15 6 The Act states that
"no otherwise qualified individual with a disability ... shall, solely by
reason of her or his disability, be excluded from the participation in,
be denied the benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assistance .... 157 In
addition to prohibiting discrimination against the handicapped based
on the person's disability, the statute also sets forth affirmative action
requirements for hiring and promoting handicapped individuals.1 58
3.

Americans with Disabilities Act

Despite the good intentions of the Rehabilitation Act, Congress
found that individuals with disabilities continued to be the target of
discrimination in the workplace and other areas of society, including
"exclusionary qualification standards and criteria, segregation, and
relegation to lesser services, programs, activities, benefits, jobs, and
other opportunities."' 5 9 The legislature went on to state that individuals who suffer discrimination based on a disability are often left without recourse, unlike those who experience discrimination on the basis
of race, color or sex. 60 Due to this inequity, Congress passed the
Americans with Disabilities Act (ADA), which extended to the private sector those protections set forth in the Rehabilitation Act of
1973. More specifically, the ADA stated in part that "no covered entity shall discriminate against a qualified individual with a disability
because of the disability of such individual in regard to job application
procedures, the hiring, advancement, or discharge of employees, employee compensation, job training, and other terms, conditions, and
privileges of employment." '' With the ADA in place, individuals
with disabilities were finally free to pursue employment opportunities
on a more level playing field under the protection of anti-discrimination legislation.

155. 29 U.S.C.A. § 701(b)(1).
156. NAT'L EDUC. ASS'N, supra note 122.
157. 29 U.S.C.A. § 794(a) (West 1999 & Supp. 2007).
158. 29 U.S.C. § 793(a) (2000); 29 U.S.C.A. § 791(b) (Supp. 2007).
159. The Americans with Disabilities Act of 1990, 42 U.S.C. § 12101(3), (5) (2000).
160. Id. at § 12101(4).
161. Id. at § 12112(a). The term "discriminate" includes "limiting, segregating, or
classifying a job applicant or employee in a way that adversely affects the opportunities or status of such applicant because of a disability[,]" id. § 12112(b)(1), or "utilizing standards [or] criteria .. .that have the effect of discrimination on the basis of
such a disability." Id. § 12112(b)(3)(A).
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4.

Obesity as a Disability

Both the Rehabilitation Act and the Americans with Disability Act
prohibit discrimination against an individual with a disability in the
area of employment. In an effort to educate employers as to the type
of employees protected under the statute, both Acts contain language
setting forth three ways in which an individual may qualify as a person
with disabilities: the individual must (1) possess a physical or mental
impairment that substantially limits one or more of the individual's
life activities; (2) have a record of such impairment; or (3) be regarded
or perceived as possessing such an impairment. 162 The first two criteria reference actual disabilities, meaning the individual's impairment
may be verified.1 63 The third criterion, on the other hand, references
a perceived disability, meaning that the individual is treated as having
an impairment, even though it cannot be verified that he is actually
impaired.1 64
In Cook v. Rhode Island, Department of Mental Health, Retardation,
1 65
the First Circuit Court of Appeals decided for the
and Hospitals,
first time, using the criteria set forth in the Rehabilitation Act,
whether morbid obesity constituted a disability under federal employment discrimination law. 6 6 In this 1993 case, Bonnie Cook, an obese
woman, brought a discrimination suit after being denied re-employment at a residential group home for the mentally retarded, where she
had previously worked as a caregiver. 1 67 The operator of the facility,
Mental Health, Retardation, and Hospitals (MHRH) refused to rehire
Ms. Cook for fear that her excessive weight would compromise her
ability to evacuate patients in case of emergency. 168 The state also
claimed that Ms. Cook's obesity "put her at greater risk of developing
serious ailments ...that would promote absenteeism and increase the
likelihood of workers' compensation claims. "169 The First Circuit
Court of Appeals upheld the jury's finding that MHRH denied to reinstate Ms. Cook based solely on her obesity, rather than on her ability to perform the requirements of her position.1 70 In affirming the
162. Id. at § 12102(2); 45 C.F.R. § 84.30)(1) (2007). "Physical or mental impairment means (A) any physiological disorder or condition, cosmetic disfigurement, or
anatomical loss... or (B) any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or mental illness, and specific learning disabilities." 45 C.F.R. § 84.3(j)(2)(i). Major life activities are defined as "functions such
as caring for one's self, performing manual tasks, walking, seeing, hearing, speaking,
breathing, learning, and working." § 84.3(j)(2)(ii).
163. Brucoli, supra note 152, at 776.
164. Id.
165. See generally Cook v. Rhode Island, Dep't of Mental Health, Retardation, &
Hosps., 10 F.3d 17 (1st Cir. 1993).
166. Brucoli, supra note 152, at 771.
167. Cook, 10 F.3d at 20.
168. Id. at 21.
169. Id.
170. Id. at 28.
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trial court's decision, the court of appeals expanded the reach of antidiscrimination law by recognizing obesity as a disability protected
under the Rehabilitation Act.
Following the federal government's lead, several states have since
moved to prohibit weight discrimination through legislative enactments or court decisions. 17 1 An example of such legislation is the
Michigan statute which proclaims the opportunity to obtain employment free from discrimination based on weight to be a recognized civil
right.' 72 This revolutionary statute includes weight as a protected classification in the same way race, color, sex, religion, and national origin
are protected. In a similar vein, the District of Columbia prohibits
discrimination in the workplace based on an individual's personal appearance 7 3 which refers to bodily condition or characteristics. 7 4
Such civil rights and handicap legislation at the state level provides an
additional vehicle through which individuals can fight discrimination
against the obese.
Based on such anti-discrimination legislation, it seems that both
Congress and state leaders have long recognized the problem with
weight discrimination in American society and have taken great
strides to prohibit such unequal treatment in the workplace. However, their efforts fall short in that weight discrimination does not contain itself within the four walls of the obese person's place of
employment - such stigma and weight bias may be seen in numerous
other areas of life, affecting the self esteem, and possibly the quality of
life of the individual.
The ADA provides that an individual may qualify for anti-discrimination protection when he is regarded or perceived as having a disability although such a disability may not actually exist. Following the
Cook decision, it is now unlawful for an employer to discriminate
against an obese employee merely because the employer perceives
that the employee's excessive weight will restrict his or her ability to
perform the job. Thus, the Rehabilitation Act and the Americans
with Disabilities Act have taken great strides to end weight bias and
discrimination in the workplace by mandating protection from perceived disability discrimination.
However, while the obese person may be protected from such hostilities in the workplace by means of state and federal laws, there is no
equivalent statute to protect him from weight discrimination in adoption proceedings. It seems that the family court system is free to
openly discriminate based on a person's weight, as long as it is careful
to cloak such discrimination under the "best interest of the child" argument when denying the adoption. To rectify this wrong, this Com171.
172.
173.
174.

NAT'L EDUC.
MICH. COMP.
D.C. CODE §
NAT'L EDUC.

ASS'N,

supra note 122.

LAWS ANN. § 37.2102 (West 2001).

2-1401.01 (2001).
ASS'N, supra note 122.
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ment would propose to extend the ADA's disability protection to
obese individuals seeking adoption in state courts. Thus, the state
court should not be allowed to discriminate against an individual seeking an adoption merely because the individual is perceived to be an
unfit parent based solely on his weight.
IV.

ANALYSIS OF CONSTITUTIONAL RIGHTS UNDER
EQUAL PROTECTION CLAUSE

In addition to possibly violating anti-discrimination legislation, a
family court judge who exercises his discretion in such a way as to
deny an obese person the ability to adopt a child based solely on his
weight may also violate the Equal Protection Clause of the Fourteenth
Amendment. The Fourteenth Amendment to the Constitution states
that no state shall deny a person equal protection under the law.1 75 Its
purpose is to ensure that all people are treated equally, and that no
state or federal law will work to discriminate against them based on
some trait they possess. That being said, the Equal Protection Clause
does allow discrimination in certain instances.1 76 The first step in analyzing any challenge to the Equal Protection Clause is to determine
whether the government has drawn distinctions among certain classes
of people. 7 7 In order for a plaintiff to be successful in bringing an
equal protection claim, he must first establish that he was purposefully
or intentionally discriminated against by being classified into a particular group, which caused him to be treated differently from others
with whom he is similarly situated.1 7 8 Once such discrimination has
been established, the court must then determine the level of scrutiny
to be applied when reviewing the law and
whether the unequal treat79
ment renders the law unconstitutional.1
Laws which are allegedly in violation of equal protection may be
reviewed under one of three levels of scrutiny by the courts: strict
scrutiny, intermediate scrutiny, or rational basis review.'
Legislation
which creates a substantial burden on a fundamental right, such as
voting, or which forms distinctions based on particular suspect classifications, such as race, will receive strict scrutiny upon evaluation by the
175. U.S. CONST. amend. XIV.

176. See Denney v. Drug Enforcement Admin., 508 F. Supp. 2d 815, 836 (E.D. Cal.
2007) (government actions subject to strict scrutiny will be sustained if they serve a
compelling state interest); Madsen v. Associated Chino Teachers, 317 F. Supp. 2d
1175, 1187 (C.D. Cal. 2004) (discriminatory statutes subject to intermediate level of
scrutiny will be upheld if they substantially further an important government
interest).
177. Vision Church v. Vill. of Long Grove, 397 F. Supp. 2d 917, 931 (N.D. II. 2005).
178. Couch v. Jabe, 479 F. Supp. 2d 569, 590 (W.D.Va. 2006).
179. See id.
180. Denney, 508 F. Supp. 2d at 835 (quoting Tucson Woman's Clinic v. Eden, 379
F.3d 531, 543 (9th Cir. 2004)).
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courts.1 81 These types of discriminatory statutes will be upheld only in
instances in which there is a compelling state interest.' 82 Additionally,
the law must be narrowly tailored to discriminate against only those
people necessary to carry out the state's objective.' 83 If a statute
draws distinctions based on other discriminatory classifications, such
as sex or illegitimacy of birth, then an intermediate level of scrutiny
applies. 184 A statute receiving intermediate scrutiny will only be
upheld if "the classification substantially furthers an important government interest. ' 185 Laws discriminating against a non-suspect classification receive the lowest level scrutiny, known as rational basis
review, and will be upheld only if they are "rationally related to a
'
legitimate governmental purpose."186
The courts typically look at five factors in determining which level
of scrutiny should be applied to the law in review.' 87 These five factors include: historical discrimination against the group, inaccurate
stereotypes, whether or not the trait is immutable, whether or not the
group lacks political power, and whether or not the trait is irrelevant
to the person's ability to participate in society. 188 An affirmative answer to each of these questions places the class of people in the suspect classification, meaning that any law that works in a
discriminatory manner against them will be reviewed with the utmost
scrutiny.1 89 Such a law will only be upheld if the state has a compelling state interest that is narrowly tailored to only discriminate against
those individuals needed to achieve the interest at hand. 190 At the
opposite end of the spectrum, a negative answer for each of these
questions likely places the class of people in the non-suspect category,
meaning that any rational reason for enacting a discriminatory law
will suffice. 191

The issue of obesity as an equal protection classification is a question not often reviewed by the courts; however, at least one court has
determined that discrimination against the obese should be afforded
the substantial relationship test, or an intermediate level of scru181. Madsen, 317 F. Supp. 2d at 1187.
182. Id.
183. Id.
184. See Goldfarb v. Town of W. Hartford, 474 F. Supp. 2d 356, 366 (D. Conn.
2007).
185. Madsen, 317 F. Supp. 2d at 1187 (quoting Green v. City of Tucson, 340 F.3d
891, 896 (9th Cir. 2003)).
186. Id. (quoting Green, 340 F.3d at 896).
187. See Jeffrey S. Davis, Military Policy Toward Homosexuals: Scientific, Historical, and Legal Perspectives, 131 MIL. L. REV. 55, 92 (1991).
188. See id.
189. See Laura J. Geissler, Casenote, Unfinished Business: Intermediate Scrutiny,
"Real Differences," and "Separate-but-Equal"in United States v. Virginia, 116 S. Ct.
2264 (1996), 20 HAMLINE L. REV. 471, 488, 495 (1996).
190. See id. at 488.
191. See John D. Wilson, Comment, Cleburne: An Evolutionary Step in Equal Protection Analysis, 46 MD. L. REV. 163, 167 (1986).
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tiny.1 92 In a case involving obese discrimination within the United
State Air Force, the district court in Vance v. United States determined
that "the substantial relation test provides an appropriate standard of
review for classifications based on physical characteristics," such as
weight. 193 In making this determination, the court concluded that
obese people should be provided some measure of protection since
physical characteristics are often attributable to the person's genetics
and gender. 194 The substantial relationship test, as used in equal protection analysis, requires that the classification be reasonable and not
arbitrarily defined.1 95 The classification must also be based on differences that not only have a substantial relationship to the court's objective, but actually work to advance that interest.196 However, in order
to satisfy the intermediate level of scrutiny, the "classification may not
be unduly underinclusive or overinclusive" in its effort to fulfill the
objective at hand.' 97
Based on the rule set forth in Vance, any discrimination based on
obesity should receive intermediate scrutiny. Thus, the law should not
be upheld if it is so underinclusive or overinclusive so as to undermine
the important governmental interest. In applying this rationale to the
context of obese adoptive parents, any policy that discriminates based
solely on a person's weight is too overinclusive to serve the government's interest of ensuring that the adoptive parent will live long
enough to raise the child. Such a blanket policy is overinclusive because it includes not only obese people whose lives will be shortened
by their weight, but also those who nevertheless would live a long and
healthy life. Thus, if a court is allowed to make an arbitrary decision
to deny an adoption by merely looking at the body type of the prospective adoptive parent, it runs the risk of precluding a person who
would have fulfilled the court's objective of raising the child into
adulthood. Due to the fact that approximately one-third of Americans are classified as obese, a policy that discriminates against such a
vast group of individuals is too broad and overreaching to satisfy the
objective of placing adoptive children into permanent homes. Should
the court wish to enforce its objective, it should do so by narrowing
the scope of the classification to those individuals that have a higher
likelihood of death within the adoptee's childhood. This may be accomplished by requesting additional medical testing to determine
whether the particular obese adoptive parent has existing health conditions or is in any way susceptible to a premature demise. However,
if an obese applicant passes a required medical examination and phys192. Vance v. United States, 434 F. Supp. 826, 835 (N.D. Tex. 1977), affd 565 F.2d
1214 (5th Cir. 1977).
193. Id.
194. Id.
195. Id. at 834 n.9 (quoting Reed v. Reed, 404 U.S. 71, 76 (1971)).
196. See id.
197. Id.
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ical, he should be regarded as any other applicant of normal size, and
therefore should not be precluded from adopting based merely on his
weight. Any broader classification which works to discriminate based
solely on a person's weight would violate the Equal Protection Clause
of the Fourteenth Amendment as being overinclusive. Thus, the
court's ability to deny an obese person the privilege of adopting a
child based solely upon his weight should be deemed unconstitutional
and should not be tolerated in today's diverse society.
V.

ANALYSIS OF COURTS' POLICY DENYING ADOPTION

To OBESE PERSONS
There are numerous reasons why a person of size might turn to the
adoption process instead of natural child bearing.19 8 Some plus-sized
women are not able to conceive due to infertility issues that have not
responded to conventional medical treatment. 199 Other people may
"prefer to adopt because they have a difficult family history or genetic
risks they do not wish to pass on biologically."2 0 Still other overweight individuals may choose adoption for reasons not related to
medical aspects at all. Some may feel the need to provide a home for
a child in need, while others may have cared for a foster child whom
they wish to adopt permanently.2"'
A.

Obesity Discriminationin American Adoptions

Whatever the reason for seeking adoption, overweight and obese
individuals may face a harder time in fulfilling their familial desires
due to the weight requirements that are beginning to plague the adoption process in family court proceedings.20 2 Although not commonly
known, adoption agencies and family law courts are using an adoptive
parent's weight as a criterion for adoption.20 3 The courts cite "the
best interest of the child" as their reason for denying obese people the
opportunity to become adoptive parents.20 4 The courts note two main
concerns for allowing what seems to be discrimination against the
obese in these adoption proceedings.20 5 First, the courts fear that because obese people have a higher mortality rate than the average person, an obese adoptive parent will have a shortened life expectancy
and may not live long enough to raise the child into adulthood.20 6 The
court's second concern is that an obese parent will teach the child un198. See Adoption and People of Size, THE PLUS-SIZE PREGNANCY WEBSITE,

www.plus-size-pregnancy.org/BBWAdoption.htm
199. Id.

(last visited Oct. 11, 2007).

200. Id.

201. Id.
202.
203.
204.
205.

See
See
See
See

id.
id.
id.
id.

206. Id.
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healthy eating habits, °7 thereby perpetuating the growing epidemic of
childhood obesity in this country.
B.

Obesity Discriminationin InternationalAdoptions

Obese people not only face adoption discrimination in America, but
such discrimination may be seen in the adoption criteria of foreign
countries as well, including South Korea, Taiwan, and China. 20 8 Although a person's BMI is a very rough measure of a person's overall
health, it is being applied by some jurisdictions as an absolute test to
be considered as a potential adoptive parent.20 9 In fact, these countries have gone so far as to place a restriction on a person's body mass
index, such that if the prospective adoptive parent's body mass index
exceeds the required limit, the person is forbidden from adopting a
child from that country. 210 For example, adoptive parents wishing to
adopt a South Korean or Taiwanese child may only do so if their body
mass indexes are below thirty-persons with a body mass index of
thirty or greater are considered unacceptable as adoptive parents.2 1
The country of China has a similar but somewhat less restrictive requirement, allowing a person to adopt a Chinese child only if he has a
body mass index below forty.2 12
These countries' body mass index and weight requirements are
overinclusive. As stated above, athletes have a higher body mass index as compared to non-athletes due to the increased amount of muscle mass they achieved through athletic training. A healthy athlete
would nevertheless be excluded from adoption overseas for excessive
body mass index if this standard was strictly enforced. As more and
more countries adopt this policy of weight discrimination, people of
size have a smaller pool of adoptable children to choose from. If
America was to adopt the policy of strict BMI requirements, Americans who suffer from obesity would risk being prohibited from adopting a child altogether, either here or abroad.
207. Id.
208. See Queensl. Gov't Dep't of Child Safety, Overseas Country Info.-South Korea, http://www.childsafety.qld.gov.au/adoption/overseas/countries/south-korea.html
(last visited Feb. 22, 2008); Overseas Country Info.-Taiwan, http:// www.childsafety.
qld.gov.au/adoptionloverseas/countries/taiwan.html (last visited Sept. 15, 2008); U.S.
Dep't of State, New Regulations for Adopting from the People's Republic of China,
http://travel.state.gov/family/adoption/intercountry/intercountry-311O.html?css=print
(last visited Sept. 7, 2008).
209. E.g., Overseas Adoption in Australia, supra note 117, at 52.
210. Hannah Davies, Adoption Ban on Obese, THE COURIER-MAIL (Queensl.),
June 24, 2007, http://www.news.com.au/couriermail/story/0,23739,21954944-5007190,
00.htm.
211. Id. See also Queensl. Gov't Dep't of Child Safety, Overseas Country Info.South Korea, supra note 208; Taiwan, supra note 208.
212. New Regulations for Adopting from the People's Republic of China, supra
note 208.
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C. Fallacy in Courts' Concerns with Allowing
Obese People to Adopt
1. Life Expectancy of Obese
Although it is true that obesity may lead to various health problems
in some individuals, this does not mean that every person of size will
suffer from these ailments. In fact, medical studies estimate that overweight individuals will lose an average of three years off their lives,
while obese people will lose up to seven years off their lives, as compared to their normal weight counterparts.213 With the average life
expectancy of a normal weight person being 77.8 years,214 seven years
off of this average would put the average life span for an obese person
at seventy years of age. This would still allow the obese person to live
long enough to raise the child well into adulthood. Because the
courts' concern is to have the child be placed into a permanent family
environment where he can be raised to the age of majority, it seems
that an obese person would be able to meet this objective.
Other studies note that it is not a person's weight, but rather his
physical fitness, which determines his longevity. 215 Therefore, just because a person is overweight or obese does not mean that he is not fit.
In fact, some researchers find that for older adults, fitness may play a
more important role than losing weight for living a long life. 2 16 A
recent study published in the Journal of the American Medical Association found that senior citizens who were physically fit had the best
chances at living a longer life "regardless if they were obese, over'
weight, or had higher than average body fat."217
The study noted that
overweight and obese people who were physically fit outlived their
thin counterparts who were not physically fit. 218 The study, sponsored
by the U.S. National Institutes of Health, followed over 2,000 participants for approximately twelve years. 219 The participants' fitness was
measured using a treadmill test, while waist size, abdominal body fat,
and body mass index were used to track the participants' weight.22°
Among the study's findings was that the death rate for fit participants
213. Anne Collins, Weight and Lifespan, http://www.annecollins.com/lose-weight/
weight-lifespan.htm (last visited Jan. 12, 2008); The Overweight-Obesity Global Dilemma: The Biggest UniversalRisk to Health Worldwide, QUEENs TIMES, http://queentimes.com/med05.htm (last visited Nov. 19, 2007).
214. U.S. Dept. of Health & Human Servs., National Vital Statistics Report, Vol.
55, No. 19 (2007).
215. U.S. Nat'l Library of Med., Nat'l Inst. of Health, Director's Comments Tran-

script: Fitness and Senior Health 12/26/07, http://www.nlm.nih.gov/medlineplus/podcast/transcriptl22607.html (last visited Jan. 21, 2008).
216. Id.

217. Id.
218. Id.
219. Id.
220. Id.
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was less than half than the less-fit participants. 221 This held true regardless of whether the fit participants were underweight, normal
weight, overweight, or even obese.2 22 Based on this research, the
study found that "heart fitness results in a longer life ... regardless of
[the] weight" of the participant.2 2 3
Furthermore, the excess weight carried by an overweight or obese
person may actually act in his favor in some circumstances. While
obese persons are more likely than their thin counterparts to develop
heart problems, researchers have found that a person with a normal
body mass index is more than twice as likely to die within three years
after being treated for a heart attack as a patient who is classified as
obese.22 4 The lead researcher in the study, Dr. Heinz Buettner, concluded that "once a coronary event has occurred and has been optimally treated, obese patients switch to22 5a more favourable prognosis
compared to normal weight patients.
Another reason not to base an adoption denial solely on the adoptive parent's weight is that being obese is not necessarily a permanent
condition. People who suffer from obesity caused by an energy imbalance can exert a certain amount of control over what foods they eat
and the amount of exercise they perform in an effort to bring themselves into a healthy weight range. Also, advances in medical technology now give obese people more options than ever before in their
quest to shed excess pounds. Therefore, just because a prospective
adoptive parent is overweight at the time of adoption does not mean
that he will remain overweight or obese through the duration of years
required to raise the child into adulthood. If the court remains hesitant about granting an adoption to a person of size, this Comment
suggests that additional testing be mandated to assess the person's
specific physical health problems, rather than issuing blanket denials
at a certain weight limit.
Besides evaluating the prospective parent's overall fitness as discussed above, the court should also take into consideration the support system that is available to the obese person. For example, if the
person is married, his spouse may continue to raise the child into
adulthood should the obese person experience an untimely death
before the child has reached the age of majority. This practice is already being utilized in instances when one of the potential adoptive
parents is much older than the other spouse, and therefore has a
shorter life expectancy than an "ideal" adoptive parent. 2 6 For exam221.
222.
223.
224.

Id.
See id.
Id.
Heart Survival 'Higher in Obese', BBC

NEWS,

http://news.bbc.co.uk/2/hi/

health/6768365.stm (last visited Nov. 19, 2007).
225. Id.
226. In re Adoption of Michelle T., 117 Cal. Rptr. 856, 857 (Cal. Ct. App. 1975).
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pie, in Adoption of Michelle T., a couple sought to adopt a child after
obtaining the consent of the child's natural mother. 2 7 At the time of
the adoption proceeding, the husband was seventy and the wife was
fifty-four years of age.22 8 The lower court denied the petition for
adoption based solely on the advanced age of the prospective adoptive parents. 22 9 The trial court based its decision, in part, on potential
problems that may arise by granting adoptions to people of advanced
age, including the difficulty an older adoptive parent might have in
exerting the energy required to control a young child, the greater likelihood of an older adoptive parent contracting long-term chronic illness, and the possibility that the child may encounter pressure or
teasing from his peers due to the advanced age of his parents. 3 °
On appeal, the appellate court reversed the lower court's decision,
stating that these concerns were "merely assumed from the factor of
age alone," and the lower court made no effort to determine whether
the concerns listed above were likely to be encountered by the adoptive father in question. 23 ' The court also determined that the lower
court was remiss in not considering other factors in the adoptive parents' favor, including: the petitioners' good health; the couple's stable
twenty-year marriage; their financial security; the fact that they had
extensive family in the area, including nieces and nephews with children in the prospective adoptee's age group; the fact that there was no
known alternative placement for the child; and the problem that the
child might experience separation trauma associated with the denial of
the adoption petition.2 3 2 In its decision to grant the adoption, the appellate court stated that the lower court must have a more compelling
reason than the advanced ages of the adoptive parents to justify the
denial of the adoption.23 3 Rather, the qualifications of the adoptive
parents should be judged solely on whether the couple was capable of
the responsibility of becoming adoptive parents to the child in question.2 3 4 The court then stated that because the proposed adoptive
mother was fifty-four years of age, at least one of the prospective parents "has a life expectancy sufficient to guide the child to adulthood. '' 235 Therefore, the advanced age of the prospective parents
could not solely justify denial of the adoption request. 236 The court
concluded that although the trial court based its decision on the recommendation of the State Department of Health, it nevertheless
227.
228.
229.
230.
231.
232.
233.
234.
235.
236.

Id.
Id.
Id.
Id. at 859.
Id.
Id. at 858, 862.
Id. at 862.
Id.
Id.
Id.
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erred in denying the adoption based solely on the prospective parents'
age. 37 The court then directed that the petition for adoption be
granted.2 3 s
This same logic should be applied when considering the placement
of a child with an obese adoptive parent. Allowing the spouse to continue to raise the child, should the obese person come to an early demise, would still satisfy the court's objective of providing a permanent
home for the child. The court should also consider whether the obese
person's extended family might be available to step in and help raise
the child should the obese person's health be compromised due to his
increased size. Thus, this Comment proposes that the court should
rescind their policy of denying adoption based solely on a person's
weight. Rather, the court should implement further testing to evaluate the person's individual health and should take into consideration
the family support available to the obese individual, prior to denying
adoption merely because he is overweight or obese.
2.

Nature, Not Nurture, Determines Weight of Adopted Children

The courts' secondary concern with granting adoption to a person
of size is that obese parents will make their adopted children obese by
teaching them unhealthy eating habits. 239 However, this concern is
stereotypical, based on the perception that the only way a person becomes obese is by overeating and under-exercising. Just because a
child is overweight, does not mean that his parents taught him unhealthy eating habits or that he leads a sedentary lifestyle. While it is
true that some people's excess weight may have resulted from an energy imbalance, by eating too many calories and not getting enough
physical activity,2 40 not all people classified as obese got that way from
poor eating habits and a lack of exercise. There are many factors that
can contribute to a person being overweight or obese. 4 1 For instance,
it has been found that body weight is also the result of a person's
24 2 Still
genes and metabolism, which are beyond the person's control.
other factors, such as medical conditions, may contribute to a person
being overweight.2 43 Some illnesses are known to lead to weight gain,
as well as some drugs, such as steroids and antidepressants, prescribed
to control other medical issues.24 4 Therefore, an overweight child may
carry his excess poundage due to a variety of genetic or medical fac237. Id.
238. Id.
239. See Adoption and People of Size, supra note 198.
240. Ctrs. for Disease Control & Prevention, Dep't of Health & Human Servs.,
Overweight and Obesity: Contributing Factors, http://www.cdc.gov/nccdphp/dnpa/
obesity/contributing-factors.htm (last visited Jan. 22, 2008).
241. Id.
242. Id.
243. Id.
244. Id.
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tors that have nothing to do with being taught unhealthy eating habits
from his overweight or obese parent.
The courts' concern that overweight adoptive parents will raise
overweight children has also been debunked through scientific research.2 4 5 A Danish adoption study on human obesity found no relation between the weight class of adopted children and the body-mass
index of their adoptive parents.2 4 6 This study set out to examine the
"contributions of genetic factors and the family environment to
human fatness. '247 The analysis involved the study of 540 adult Danish adoptees that were divided into four weight classes: thin, medium,
overweight, and obese.2 48 The analysts monitored the adoptee's
weight over a period of twenty years and compared the weights to the
body mass indexes of both the adoptee's biological parents and adoptive parents. 249 The study found that there was a strong relation between the weight class of the adoptees and the body mass index of
their biological parents. 250 However, there was no relation between
the weight class of the adoptees and the body mass index of their
adoptive parents.2 5 1 The researchers concluded that genetic influences have an important role in determining human fatness in adults,
whereas the family environment alone has no apparent effect.2 5 2 Thus,
it is genetics, rather than family environment, that determine human
fatness.2 5 3 Because adopted children do not take on the body type or
body weight of their adoptive parents, the courts' concern that adoptive children will end up overweight like adoptive parents seems to
have no merit. One commentator, Dr. David Katz, M.D., summed it
up by saying that "[p]reventing adoption based on weight, no matter
what weight, only makes sense if there is evidence that parental BMI
is legitimately linked to the quality of'254
a child's life and health or the
kind of parenting he or she receives.
VI.

CONCLUSIONS AND RECOMMENDATIONS

Americans are becoming fatter every year. In fact, American obesity rates lead the world with 65% of the population classified as overweight and 30%, or approximately 72 million Americans classified as
obese.25 5 One would think that with such a large portion of the popu245. See Albert J. Stunkard, et al., An Adoption Study of Human Obesity, 314 NEW
ENO. J. MED. 193, 194 (1986).

246.
247.
248.
249.

Id.

Id. at 193.
Id.
Id. at 194.

250. Id. at 195.
251. Id.
252. See id.
253. See id.
254. Adoption and People of Size, supra note 198.
255. See Ogden, supra note 114.
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lation being overweight, there would be more tolerance and acceptance of the condition. However, discrimination against the obese can
still be seen in many aspects of human society: in education, in employment, in one's social life, and now, even in adoption proceedings.
In a society so enamored with being thin, this trend toward obese discrimination may be attributed to the fact that "Americans tend to see
in fat people the loss of control that they fear in themselves."2 5' 6 However, such open bias and discrimination should not be tolerated, especially in family law courts where one judge's decision can make or
break a family.
Furthermore, allowing the judge to discriminate based on situations
which may or may not occur is too arbitrary a process. No one can
predict the future. An obese individual who was denied the adoption
might go on to live a long and healthy life, while the skinny person
awarded the child could possibly die from unseen conditions such as
anorexia. The family courts should not be allowed to play "what-if"
with a person's life. Rather, the courts should request additional medical testing and heed the suggestion of the medical doctors who conduct the physical examinations of the prospective adoptive parents. It
should suffice if the doctor advises the court that the obese person is
healthy. The court should grant the adoption, as it would for any normal-sized person. The court should not be allowed to second guess
the medical prognosis and base decisions on medical conditions which
might never come to fruition when the judge has no medical training
by which to assess the parents' physical fitness.
Additionally, the court should look at other factors besides the person's weight when deciding whether to grant or deny the adoption.
Such factors should include the stability of the home, the ability to
financially support the child, the good morals of the adoptive parents,
as well as the existence of any extended family who may provide additional support. Also, greater consideration should be given when the
adoptive parents have been hand selected by the biological parents,
especially when the adoptive parents are genetically related to the
adoptive child.
By disallowing the obese to adopt, it seems the courts are actually
working against the best interest of the child, which they so adamantly
claim to protect. With approximately 1/3 of the population being classified as obese, the court's discriminatory practices are prohibiting a
large and ever-increasing portion of the population from adopting,
thus doing a disservice to the thousands of adoptive children currently
awaiting a permanent home. To rectify this situation, this Comment
proposes eliminating the weight criteria from the screening process
when considering whether a person is eligible to adopt. This change in
the screening process would benefit the child by allowing couples who
256.

NAT'L EDuc. Ass'N, supra note 122.

Published by Texas A&M Law Scholarship, 2022

29

60

Texas Wesleyan Law Review, Vol. 15 [2022], Iss. 1, Art. 3

TEXAS WESLEYAN LAW REVIEW

[Vol. 15

would have previously been precluded by the weight requirement to
adopt him, thus placing him into a family environment more quickly.
A less discriminatory screening process would also serve to prevent
the break-up of established foster families, such as the Stocklaufers,
who may have already established a bond with the child, but who are
prevented from officially adopting based on counter-productive
weight criteria. The benefits of eliminating such discriminatory
screening criteria would ultimately better achieve the court's highest
objective: to serve the best interest of the child.
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